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In the Court of Appeals of the District of Columbia. 


Andrew J. Green, Appellant, 

vs. 

United States. 


No. 1522. 


a Supreme Court of the District of Columbia. 

United States ) 

vs. > No. 23792. Criminal. 

Andrew J. Green. J 


United States oe America, 
District of Columbia , 




ss : 


Be it remembered, that in the supreme court of the District of Co¬ 
lumbia, at the city of Washington, in said District, at the times here¬ 
inafter mentioned, the following papers were filed and proceedings 
had, in the above-entitled cause, to wit:— 


1 Indictment. 

Filed in Open Court January 4,1904. J. R. Young, Clerk. 

In the Supreme Court of the District of Columbia, Holding a 

Criminal Term. 

District op Columbia, ss : 

October Term, A. D. 1903. 

The grand jury of the United States of'America, in and for the 
District of Columbia aforesaid, upon their oath do present: 

That on and before the fifth day of January in the year of our 
Lord one thousand nine hundred and three, a certain Frank M. 
Greenough and a certain Frank North, were partners doing business 
at Vassal', in the State of Michigan, under the firm name of F. M. 
Greenough and Company. 

And that on and before the said fifth day of January in the year 
of our Lord one thousand nine hundred and three, a certain Andrew 
J. Green, was a commission merchant at the said District, that is to 
say; was a merchant engaged in the business at said District of 
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selling upon commission, goods, wares and merchandise of other 
persons, entrusted and delivered to him, the said Andrew J. Green 
by such other persons, for the sale thereof by him for and on .their 
respective accounts, and the transmission by him to them of the 
net proceeds of such sales. 

And that between the twenty-fifth day of November in the year 
of our Lord one thousand nine hundred and two and the said fifth 
day of January in the year of our Lord one thousand nine hundred 
and three, there were entrusted and delivered to the said 

2 Andrew J. Green, as such commission merchant by them the 
said Frank M. Greenough and the said Frank Forth, part¬ 
ners as aforesaid, one railroad car load of potatoes containing seven 
hundred and seventy bushels, and one railroad car load of onions, 
containing four hundred and seventj'-nine bushels. 

And that on the said fifth day of January in the year of our Lord 
one thousand nine hundred and three and at the District aforesaid, 
he, the said Andrew J. Green did have in his possession the said 
seven hundred and seventy-eight bushels of potatoes and the said 
four hundred and seventy-nine bushels of onions so entrusted and 
delivered to him the said Andrew J. Green by them the said part¬ 
ners, as aforesaid, for the sale thereof by him, the said Andrew J. 
Green, as such commission merchant for and on account of them, 
the said partners, and the transmission by him to them of the net 
proceeds of such sales. 

And that on the said fifth day of January in the j r ear of our Lord 
one thousand nine hundred and three and at the District aforesaid, 
he, the said Andrew J. Green, with intent to defraud the said part¬ 
ners, the owners thereof, did sell and dispose of the said seven hun¬ 
dred and seventy-eight bushels of potatoes and the said four hun¬ 
dred and seventy-nine bushels of onions and apply and convert to 
his own use the sum of four hundred and sixty-six dollars and 
twenty-four cents of the net proceeds of such sale and disposition 
thereof; which said four hundred and sixty-six dollars and twenty- 
four cents belonged to them the said partners; and thereby did then 
and there, to wit, on the day and year last aforesaid and at 

3 the District aforesaid, embezzle the said four hundred and 
sixty-six dollars and twenty-four cents; against the form of 

the statute in such case made and provided, and against the peace 
and Government of the said United States. 

MORGAN PI. BEACH, 

Attorney of the United States in and for the 

District of Columbia. 

Endorsed : No. 23,792. United States vs. Andrew J. Green. Em¬ 
bezzlement. F. E. Mitchell. Witnesses: John B. Daish, C. E. E. 
Flather, M. P. A true bill, Samuel H. Walker, foreman. 
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4 Arraignment. 

Supreme Court of the District of Columbia. 

Monday, October 24,1904. 

The court resumes its session pursuant to adjournment, Mr. Justice 
Wright, presiding. 

United States j 

vs. > No. 23792. Indicted for Embezzlement. 

Andrew J. Green, j 

Come as well the attorney of the United States as the defendant 
in proper person according to his recognizance; and, thereupon, the 
defendant being arraigned upon the indictment, he pleads thereto 
not guilty and for trial puts himself upon the country and the at¬ 
torney of the United States doth the like. 


Supreme Court of the District of Columbia. 


Thursday, November 3,1904. 

The court resumes its session pursuant to adjournment, Mr. Justice 
Wright, presiding. 

Ai fch ih fcjj 

^ 

United States J 

vs. VNo. 23792. Indicted for Embezzlement. 

Andrew J. Green. I 


Come as well the attorney of the United States as the de- 
5 fendant in proper person according to his recognizance and 
by his attorney F. E. Mitchell Esq.; whereupon comes a jury 
of good and lawful men of the District of Columbia, to wit: 


Frank D. Foster, 
John L. Em inert, 
Benjamin F. Shaw, 
Charles 0. Horton, 
George A. Farr, 
Edgar H. Pullman, 


Joseph A. Lyon, 

William B. Dawson, 
Frederick H. Heidenreich, 
Andrew J. Hobson, 
Bernard Price, 

Charles McGee, 


who, being sworn well and truly to try the issue herein joined, after 
hearing the evidence in part, are respited until the meeting of the 
court to-morrow. 
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Tl'ial . 

Supreme Court of the District of Columbia. 

Friday, November 4,1904. 

The court resumes its session pursuant to adjournment, Mr. Justice 
Wright, presiding. 

He * * # H 1 * ♦ 

United States 1 

vs. V No. 23792. Indicted for Embezzlement. 

Andrew J. Green. ) 

Come again the parties aforesaid in manner as aforesaid and the 
jury that was respited yesterday; and, thereupon, after a full hear¬ 
ing of the case the jury, upon their oath say, that the defendant is 
guilty in manner and form as charged in the indictment; 
6 whereupon the attorney for the defendant moves the court to 
fix the amount of the bail in this case for the appearance of 
said defendant for sentence, which motion is granted, and said bail 
is fixed in the sum of one thousand dollars ($1000) and in default 
thereof the defendant is committed to jail to await further action. 

It appearing to the court that F. M. Greenough of Toledo, Ohio, 
has been in attendance upon the court as a witness on behalf of 
the United States in the above case since the 2d day of November 
1904 and travelled from his place of abode at the request of the 
U. S. attorney for the purpose of testifying in said case, it is ordered 
this 4th day of November 1904 upon motion of the U. S. attorney, 
that the fees and mileage of said witness be paid by the marshal 
(as though he had been regularly summoned at his said place of 
abode.) 

Memorandum. 

November 9,1904.—Motion for a new trial filed. 


7 Motion for New Trial Overruled , &c. 

Supreme Court of the District of Columbia. 

Friday, December 2,1904. 

The court resumes its session pursuant to adjournment, Mr. Justice 
Wright, presiding. 

hi# vlf tlv «1# *1# «D 

^ "T* 

United States 1 

vs. y No. 23792. Convicted of Embezzlement. 

Andrew J. Green, j 

Come as well the attorney of the United States as the defendant 
in proper person according to his recognizance and by his attorney 
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F. E. Mitchell, Esq.; and, thereupon, the defendant’s motion for a 
new trial coining on to be heard, and argued by counsel, it is coni’ 
sidered by the court that said motion be, and it hereby is overruled ; 
whereupon it is demanded of the defendant what further he has to 
say why the sentence of the law should not be pronounced against 
him, and he says nothing, except as he has already said; and, there¬ 
upon, it is considered by the court that for his said offense the de¬ 
fendant be taken by the warden of the United States jail in and for 
the District of Columbia to said jail, thence to the penitentiary (as 
designated by the Attorney General of the United States) there to be 
imprisoned and kept at labor for the period of two (2) years, to take 
effect from the date of arrival at said penitentiary; whereupon, the 
defendant by his attorney notes an appeal to the Court of Appeals of 
the District of Columbia from the judgment of the court in 

8 this case; and, thereupon, the defendant by his attorney 
moves the court to fix the amount of the bond for costs on 

said appeal, which motion is granted ; and said bond is fixed in the 
sum of one hundred dollars ($100.) and the attorney of the United 
States in open court waives the issuance of a writ of citation; where¬ 
upon the attorney for the defendant moves the court to fix the 
amount of the bail in this case, which motion is granted, and said 
bail is fixed in the sum of two thousand dollars ($2000.); and, there¬ 
upon, the defendant enters into a recognizance in the sum of two 
thousand dollars ($2000.) with Henry C. Porter as his surety approved 
by the court, if the said defendant fail to forthwith surrender him¬ 
self to the custody of the marshal of this District to be dealt with 
and proceeded against according to law in case the judgment ap¬ 
pealed from shall be affirmed, or the appeal for any cause dis¬ 
missed, or the judgment be reversed, and a new trial ordered, or if 
the said defendant depart the court without leave. 

Memorandum. 

December 22,1904.—Appeal bond for costs $100. with Henry C. 
Porter as surety filed. 

9 Prolongation of Term. 

Supreme Court of the District of Columbia. 

Saturday, December 31,1904. 

The court resumes its session pursuant to adjournment, Mr. 
Justice Wright, presiding. 

xlv >1 j 

^ 

United States | 

vs. >No. 23792. Convicted of Embezzlement. 

Andrew J. Green. 1 

It is by the court ordered that the October term A. D. 1904 of 
this court be and it hereby is prolonged for the period of thirty- 
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eight (38) days for the purpose of settling and filing the bill of ex¬ 
ceptions in this case. 


Bill of Exceptions Made Part of Record. 


Supreme Court of the District of Columbia. 

Saturday, February 11,1905. 

The court resumes its session pursuant to adjournment, Mr. 
Justice Wright, presiding. 

United States 1 

vs. V No. 23792. Convicted of Embezzlement. 

Andrew J. Green, j 

Now comes here the defendant by his attorney F. Edward 
Mitchell, Esq., and presents to the court his bill of exceptions to the 
rulings of the court taken at the trial of this cause and prays that 
the same may be signed, sealed and made a part of the record, 
which is done according!}' nunc pro tunc. 


10 Bill of Exceptions. 

Filed in Open Court February 11,1905. J. B. Young, Clerk. 

In the Supreme Court of the District of Columbia. 

United States 1 

vs. y Criminal Docket, No. 23792. 

Andrew J. Green. J 

Bill of Exceptions. 

Be it remembered that the above entitled cause came on to be 
heard before Mr. Justice Wright and a jury on the 3rd day of No¬ 
vember, A. D. 1904. 



The United States, in order to maintain the issues on its behalf 
joined and by one Frank M. Greenougii, offered and gave evidence 
tending to prove that the defendant, Andrew J. Green, was known 
to the said Greenougii by correspondence only, and had been acting 
for F. M. Greenough and Company, of which firm the witness was 
a. member, for several years and in the capacity of a broker ; that 
no goods had ever been shipped to the said defendant by said firm 
prior to the transactions involved in the issues in this cause, but 
were shipped to the consignees direct, Greenough and Company al¬ 
lowing the defendant a brokerage of five dollars per car. That 
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some time during the month of November, 1902, the said firm had 
shipped to Washington, without a consignee, a car load of potatoes, 
and that on the 25th day of said month wired Green as follows: 

11 “ To Andrew J. Green, Washington, D. 0.: 

94207 B. & 0. Choice round white stock on track billed our 
order. Sell at sixty or more. Ans. quick. 

F. M. GREENOUGH & CO.” 

On the same day there was sent by mail to said defendant the 
olio wing: 

“ Vassar, Mich., Nov. 25,1902. 

Sold to Andrew J. Green, Washington, D. C. 

Shipments No. 5689 
Car initials B. & O. 

Car No. 94207 

824 bushels potatoes. Con. 

Draft 279. 

Shipped from Chippewa Lake, Mich, to Washington, D. C.” 

On the 29th of the same month, Green replied to said telegram 
by the following letter: 

“Andrew J. Green, Broker in Flour, Hay, Feed and Grain, Canned 
Goods, Provisions, and Grocers’ Supplies, 906 B Street S. W 

Washington, D. C., Nov. 29-1902. 

“ F. M. Greenough & Co., Vassar, Mich. 

Gents : Your telegram rec’d. Did not answer by wire because car 
just arrived yesterday. You say you want 60 cts. or more. Now 
our market to-day is 56 cts., but may be better by Monday or 

12 Tuesday, so wire or write me what to do. They are mixed 
with red potatoes, which are hard to sell here but they are 

good size and smooth. Now about draft and receipts you had better 
send me bill of lading and I can sell to better advantage. Also 
seems to be some frozen, but hope not many. As to responsibility, 
refer you to Bradstreet & Dunn or Mr. Foss or any house here. 
Have been in business fourteen years. 

Yours truly, A. J. GREEN.” 

On the third of December, 1902, Green wrote as follows: 

“ F. M. Greenough & Co., Vassar, Mich. 

Gents : Your letter received. Note you say you sent invoice and 
draft. Have received no invoice, and went to bank, Riggs & Co., 
and they said they could not find me and returned draft. Later I 
found they did not try much to find me, so I wired you to send 
draft back. If you had mailed me bill of lading direct would save 
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all this trouble and expense as all my shippers do who know me. 
Quote onions and beans. 

Yours truly, A. J. GREEN, 

906 B S. W." 

On the — day of- and at 12:25 a. m., the defendant wired 

Greenough and Company as follows: 

13 “ Received at 12:25 a. m. CR JA 19 15 collect night. 
Ow Washington D. C. 3 

F. M. Greenough & Co., Vassar, Mich.: 

Wire railroad deliver car can sell if can get it before noon to¬ 
morrow. 

A. J. GREEN.” 

To this telegram appears the following possible reply: 

“ 12, / 4 1902. 

To B. & 0. freight agent, Washington, D. C.: 

Deliver car 94207 B. & 0. potatoes to A. J. Green without bill of 
lading quick. Bill lading mailed. 

F. M. GREENOUGH & CO.” 

This fact appears to be substantiated by a letter from Greenough 
& Company and of the same date as the telegram of reply; which 
letter is as follows: 

“ Dec. 4,1902. 

“A. J. Green, Washington, D. C. 

“ Dear Sir : We are in receipt of your telegram this morning say¬ 
ing you can sell car potatoes if you could get it delivered this fore¬ 
noon, we immediately — the B. & 0. freight agent to deliver the 
car to you without surrender of the original B / L, and hope that you 
will get delivery of the same at once. 

We wired you last night—night telegram—as follows—Sell five 
cars choice round white sixty-two four .cars red and yellow 

14 onions seventy delivered—which we now wish to confirm and 
hope that you will be able to secure the orders for the onions 

and potatoes, as we can make prompt shipment, having the four 
cars of onions loaded, two of them are red Globe and two yellow 
Globe onions, very nice stock and we are sure they would please your 
customers 

Yours truly, F. M. GREENOUGH & CO. 

Diet. F. M. G.” 

That the defendant Green had trouble in securing a delivery of the 
said car without bill of lading, which the bank declined to deliver, 
appears from the following telegram of December 6,1902: 
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“ S'. M. Greenough & Co., Vassar, Mich.: 

Railroad will not deliver car. No invoice draft here wire bank 
deliver without payment bill lading will protect you quick. 

A. J. GREEN.” 

In reply to the foregoing telegram, the witness Greenough sent, 
the following telegram: 

December 6,1902. 

“ To A. J. Green, Washington, D. C., 906 B street S. W.: 

Go to Riggs National get bill lading without payment remit us 

quick. 

F. M. GREENOUGH & CO.” 

It further appears that on the same day the defendant had mailed 
the following letter: 

15 “ Andrew J. Green, Broker in Flour, Hay, Feed and Grain, 

Canned Goods, Provisions, and Grocers’ Supolies, 906 B 
Street S. W. 

Washington, D. C., Dec. 6,1902. 

“ F. M. Greenough & Co., Vassar, Mich. 

Gents : Wired you yesterday railroad would not let me have car 
potatoes on your wire and asked you to wire back to deliver bill of 
lading without payment. Now I wrote you the potatoes were in 
bad condition and no invoice is here yet. I can’t get any one to 
pay draft on these conditions so if you choose to wire back Monday 
I shall stay by car and see you treated square. It is all I cau do. 
Will send you money promptly. 

Yours truly, A. J. GREEN. 

“ Wired to-day sold Gallway & Ward car All yellow onions 70 
cts. Please confirm.” 

Other evidence introduced on behalf of the United States from 
the witness under examination consisted of a letter (Nov. 25,1902); 
a bill of same date; an invoice (Nov. 26,1902); a letter of Greenough 
and Company (Dec. 8,1902); a bill of N. J. Ward & Co. (Dec. 8, 
1902), showing a sale of potatoes by Green to said firm, and a form 
from one of the officials of the Baltimore and Ohio Railroad Com¬ 
pany showing a delivery of both of the cars in controversy, (the 
second of which will be dealt with later), and the dates of their de¬ 
livery ; the said papers being respectively as follows: 

16 “ Nov. 25,1902. 

Andrew J. Green, Washington, D. C. 

“ Dear Sir: We wired you this morning that B. & O. #94207, 
choice round white potatoes on track, billed to our order sell at sixty 
or more answer quick—which we wish to confirm and hope that 
2—1522a 
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you will be able to dispose of the car. We are today drawing draft 
on you with B / L attached for the cost of the car. You can have 
your customer pay this draft and remit to us for the difference. We 
herewith enclose invoice, we remain 

Yours truly, F. M. GREENOUGH & CO. 

. Diet. F. M. G.” 


F. M. Greenough & Co., Wholesale Dealers in Hay, Oats, Beans, and 

Potatoes in Car Lots. 


Vassar, Mich., Nov. 25,1902. 
Sold to Andrew J. Green, Washington, D. C. 

Shipment No. 5689 
Car initials B. & 0. 

Car No. 94207 

824 bush, potatoes, Con. 

Shipped from Chippewa Lake, Mich, to Washington, D. C.” 

17 “Ord Nty F. M. Greenough & Co., 11 / 26 2. 9851 

Received, in good order, from the Baltimore & Ohio Railroad Co. 
the following described property : 

W.B.758 Date 11/26 Car 94207 FromB.&O. To- 

Original point of shipment. Articles. Weight. Rate. Dollars. Ots. 

Potatoes 51300 150 81.05 

112 57.46 


138.51 

This car had lines all around side above train mark and lines 
were taken out. 

2 barrels; 12/8/02 

TURNBURKE, 

Check Clerk. 
LEISHEARS, Consignee." 

F. M. Greenough & Co., Wholesale Dealers in Hay, Oats, Beans, and 

Potatoes in Car Lots. 

Vassar, Mich., Dec. 8,1902. 

‘A. J. Green, Washington, D. C. 

“Dicar Sir: Your favor of the 6th at hand and note that you 
have not received the invoice of the car of potatoes nor our letter. 
We wrote you on Nov. 25, sending you the invoice, and Saturday 
night it came back. It was addressed simply to you at Washing¬ 
ton, did not have the street and number on. We should not think 
it would be necessary to have the street and number on for you to 
get your letters, but see it is quite essential and will see that we do 
not forget this in future. We wired you after receiving your tele- 
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gram late Saturday night, that the car of onions we had were 
18 loaded into a car that we did not know whether it would run 
to Washington or not, we are now endeavoring to get the 
railroad company to let this car run to Washington, if they will we 
can accept the offer, otherwise cannot. Will advise you later re¬ 
garding same, we remain 

Yours truly, F. M. GREENOUGH & CO. 

Diet. F. M. G.” 

N. J. Ward & Co., Commission Merchants. 

Washington, D. C., 12/8/1902. 

“ Bought of A. J. Green. 

1 car potatoes, B. & 0. car 94207. 


788 bu. pots, at 56... 441.28 

Check to A. J. G.i. 250.00 

Fr’t on pot. 138.51 

Car service. 10.00 

Check to A. J. G. to bal. ac... 42.77 

- 441.28” 


The Baltimore and Ohio Railroad Company. 

Mr. Swartz: 

F. G. E. 14531 arrived Dec. 22nd, 1902, and was delivered Dec. 
26th. 

B. & O. 94207 arrived Nov. 27th and was delivered Dec. 8th. 
Original receipts for delivery of both cars are attached. 

F. RYAN.” 

19 The issues as to the said car load of potatoes are referred to 
in the letters and telegrams and other papers making up 
the case of the United States as to the car load of onions, and will 
be referred to in connection with the issues there involved and not 
again set out in duplicate. 

By telegram dated Washington, - 6, 1902, Green informed 

Greenough & Company that he had sold to Galloway Ward a car of 
all yellow onions, as will appear by the following telegram: 

“ Received at 13 wi D- 15 collect 445. 

Gy. Washington, D. C. 6 / 02 

F. M. Greenough & Co., Yassar, Mich. 

Sold Galloway Ward car all yellow onions seventy wire quick 
quote lowest price potatoes. 

ANDREW J. GREEN.” 

On the 12th day of December, 1902, F. M. Greenough and Com¬ 
pany shipped onions to A. J. Green, at Washington, as will appear 
from the following invoice: 
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“ Mlulo 

F. M. Greenough & Co. 

Transferred into car 14531 F. G. E. 

Ithica, Mich. Washington, D. C. 

26 


12 /1202 


A. J. Green, Washington, D. C. 

Bulk onions, 
A.R.T. 5063 
Chgo. Gnl. 

N.W. Bro. 


29000 


E. M. GROSSMAN.” 


20 A duplicate copy of the foregoing invoice was off offered in 
evidence. 

It appears that four days thereafter the said firm transmitted 
through the mails a bill for the said onions and in the following 
language: 

“F. M. Greenough & Co., 


Vassar, Mich., Dec. 16,1902. 

Sold to A. J. Green, Washington, D. C. 

Shipment No. 5853. 

Car initials A. R. T. Transferred F. G. Ex., 

Car No. 5063 “ 14531 

Yellow onions, weight 27085, 70 cts. $338.45 

Less freight... 75.40 


263.05 

Shipped from Ithica, Mich, to Washington, D. C.” 

On the same day Greenough and Company wired Green as 
follows: 

“ To A. J. Green, Washington, D. C. 

We have shipped car yellow onions. Who shall we invoice it. 

F. M. GREENOUGH & CO.” 

Green replied by wire as follows: 

“ Received at 5 rm. b. 11 collec. 105 p. m. 

Gy. Washington, D. C., Dec. 23/02 

F. M. Greenough & Co.: 

Onions frozen bad shape shall I sell best price wire. 

A. J. GREEN.” 

On the same day Greenough and Company replied to the tele¬ 
gram of Green in the following language: 
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21 “ Paid 12 / 23. 

“A. J. Green, Washington, D. C. 

Yes sell best you can. 

Remit for potatoes. 

F. M. GREENOUGH & CO.” 

On the same day Greenough & Company wrote the defendant the 
following letter: 

“A. J. Green, Washington, D. C. 

Dear Sir: We have your telegram today saying that onions are 
in bad shape and frozen asking if you should sell best you could. 
We immediately wired—Yes, sell best you can remit for potatoes— 
we would like a prompt remittance for the car of potatoes you 
already have from us. We remain 

Yours truly, F. M. GREENOUGH & CO. 

Diet. F. M. G.” 


Another letter signed by Greenough & Company, dated the 19th 
of December, 1902, and purporting to be a reply to some corre¬ 
spondence of the 17th which does not appear in evidence, was also 
offered in evidence as follows : 



“A. J. Green, Washington, D. C. 

“ Dear Sir : Your favor of the 17th at hand saying to ship and 
invoice the onious to Galliway & Ward, Washington, D. C., as we 
have already mailed you the invoice you can collect from Galliway 
& Ward and remit direct to us for the amouut. Hoping to 
22 have remittance promptly as we are in need of the funds, we 
remain 

Yours truly, F. M. GREENOUGH & CO. 


P. S.—We have no onions or potatoes to offer at present. 

F. M. G. & CO.” 

Diet. F. M. G. 


Another letter, dated January 9,1903, and demanding settlement 
for the two cars was also offered in evidence, as follows : 

“A. J. Green, Washington, D. C. 

Dear Sir : We have not as yet had the pleasure of having notice 
from you on the car of potatoes which was turned over to you, also 
car of onions which was shipped to you without draft. We are at a 
loss to understand why you do not send in an account of this car 
with check to balance it. Do you think this is using us just right, 
to hold out this way ? Hoping to have an early reply, we remain 
Yours truly, F. M. GREENOUGH & CO.” 

Diet. F. M. G. 
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On the 14th of Jauuary, 1903, according to the witness the follow¬ 
ing telegram of inquiry was sent to the defendant, a copy of which 
was offered in evidence : 

“ To A. J. Green, Washington, D. C., 906 B street, S. W. 

Have you sold car potatoes and onions yet why don’t you remit 
at once ans. 

F. M. GREENOUGH & CO.” 


23 This telegram was corroborated by the following letter : 

“ Jan. 14,1903. 

“A. J. Green, Esq., Washington, D. C. 

Dear Sir: We consider it very extraordinary to say the least 
that we do not get an answer from our correspondence to you re¬ 
garding the onions and potatoes we turned over to you to sell for 
our account—we are indeed very much surprised at your silence— 
if you have sold the goods you certainly must have received the 
money for them and unless we hear from you by return mail we 
will be obliged to take steps to find out what the trouble is. 

We dislike to write such a letter but it is high time we had a 
reply from you. 

Hoping to have an early reply, we remain, 

Yours truly, F. M. GREENOUGH & CO. 

Diet. F. M. G.” 

As will appear by the following letter, adaied January 15, 1903, 
the defendant Green wrote Greenough & Company claiming that 
he had paid the full amount of both cars to a man who represented 
himself as F. M. Greenough:— 

“ F. M. Greenough & Co., Vassar, Mich. 

Gents: Your letter and telegram received this a. m. which is a 
surprise to me. Your Mr. Greenough was here several days 

24 and left on January 5th for New York, he said I paid him 
amount due him $466.24 for car onions and potatoes. Also 

gave him order for 2 cars potatoes at 60 cts. bush, which I have 
heard nothing. No doubt he forgot to report it back to your office, 
I have no doubt. Possibly he has returned'?by this time. Let tne 
know when I may expect the potatoes, as my buyers are waiting. * 

Yours truly, A. J. GREEN. 

I gave him statement of weights &e.” 

On the 16th Greenough & Company telegraphed Greeen as fol¬ 
lows : 

“ To Andrew J. Green, Washington, D. C., 906 B street, S. W.: 

Letter 15 received. Our Mr. Greenough has not been to Wash" 
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ington or none of our representatives. If you have paid any one 
it’s the wrong man. Send us New York draft. Immediately ans. 

F. M. GREENOUGH & CO.” 

In answer to that telegram Green wrote to Greenough and Com¬ 
pany as follows: 

Andrew J. Green, Broker in Flour, Hay, Feed, and Grain, Canned 
Goods, Provisions, and Grocers’ Supplies. 

Washington, D. C., Jan. 17,1902. 

F. M. Greenough & Co., Vassar, Mich. 

Gents: Your telegram received this a. in. Certaiuly I am sur¬ 
prised as I have paid some one who represented himself 

25 to be Greenough and had your business card and kuew all 
about the deal, when goods were shipped, weight, &e. Now 

if it was not Greenough it certainly was some one who was ac¬ 
quainted with the office and had things all 0. K. Now I am not 
in position to pay this amount again. Of course if I have paid 
wrong man I would be willing to make it good if you would wait 
time enough, but at this time I can’t, as I have lost some money 
on bad stock and am in a financial position bad, but I am hon¬ 
est, and I wish write me fully if you can find out anything. I 
feel some one has put up the job on me from your place. Hoping 
to hear from you, I write as I am almost crazy. 

Yours, truly, A. J. GREEN. 

Have been in business long time, no trouble before. 

On cross examination the witness Greenough testified that it was 
a custom among brokers to often sell for and on their own account 
and yet receive the brokerage. 

The witness Greenough further testified that he had never re¬ 
ceived payment for either of the cars in controversy. 

Whereupon, the United States to further maintain the issues on 
its behalf joined, called one John B. Daish, who testified that 
in answer to correspondence he had called upon the defend¬ 
ant Green ; that, not finding Green at home, he had left word at 
his, Green’s house, requesting him to call at his, the witness’ 
office; that the said Green did call as requested and told of having 
paid for the potatoes and onions at the National hotel in this city 
and to a man whom he had supposed to be F. M. Greenough ; 

26 that Green said that if he had paid the wrong man for the 
cars, he would have to pay again. That witness requested 

of defendant a statement of account of the proceeds of said cars and 
gave defendant a stamped envelope addressed to witness and that 
in the mail the following day he, the witness, received such state¬ 
ment, enclosed in the envelope addressed by witness to himself and 
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given to defendant; which, with the envelope, the United States 
offered in evidence, and which are as follows: 


“ Alexandria, Va. 


“ (Statement.) 


Baltimore, Md. 


“ Andrew J. Green, Broker in Flour, Hay, Feed, and Grain, Canned 
Goods, Provisions, and Grocers’ Supplies, 906 B Street S. W. 


Washington, D. C., Jan. 5,1903. 


(Copy.) 

A. G. Green to F. M. Greenough & Co., Dr. 


Cr. potatoes 778 bush. 56c.... $435.68 

Less frt. $138.51 

Demurrage. 10.00 

Brokerage. 7.78 

-156.29 


Net. $279.38 

Cr. onions 479 bush. 60c. $287.40 

Less frt. $75.40 

Hauling. 14.14 

Demurrage. 6.00 

Brokerage. 5.00 

- 100.54 

Net. 186.86 

Potatoes. 279.38 


Net... $466.24 


Am’t paid. 

{Envelope) 

f Washington, D. C.] 

Jan. 22 1 

6.30 P [-(Stamp.) 

1903 | 

Sta. D. J 


“ John B. Daish, 

1207 G St. N. W., Oity” 

27 The witness Daish further stated that in addition to the 
call which he made to the house of the defendant he sent to 
him the following letter: 
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“John B. Daish, Attorney-at-law, 1207 G Street Northwest. 

Washington, D. C., January 24,1903. 

“A. J. Green, Esq., # 906 B St. S. W., city. 

“ Dear Sir: I am in receipt of telegraphic advices from Messrs. 
Greeno?/gh & Co., concerning which I will thank you to call at my 
office. 

“ Very truly yours, JOHN B. DAISH.” 

In order to further maintain the issues on its behalf joined, the 
United States called to the witness’ stand officers in charge of the 
Baltimore and Ohio Railroad Company’s freight department, who 
testified to the delivery to the defendant of the cars in question. 

It was further shown by a representative of the Anderson Dray 
and Storage Company that the potatoes were hauled from the cars 
by the said Dray and Storage firm to the firm of N. J. Ward and 
Co., commission merchants at 923 Louisiana avenue, and that the 
car-load of onions being in a frozen condition were picked and 
hauled to different dealers throughout the city, the defendant pay¬ 
ing the bills for the hauling. 

Ft 

28 It was further testified on behalf of the United States, by 
one C. E. Feather, a member of the headquarters’ force of the 

Metropolitan police department, that he had arrested defendant at 
his house, and that the said defendant had then and there told him, 
the witness, of the fact that he, the defendant, had, at the National 
hotel in this city on or about the 5th day of January, 1903, paid 
for the cars to a man whom he supposed to — F. M. Greenough. , 

At the conclusion of the evidence offered in behalf of the United 
States, the defendant, through his counsel, moved the court to in¬ 
struct the jury to render a verdict of not guilty, for that it did not 
appear from the whole evidence that the defendant Green was a 
commission merchant within the meaning of the section of the code 
under which the prosecution was conducted; which motion the 
honorable justice presiding overruled, and the defendant then and 
there, through his counsel, excepted to the said ruling, and pre¬ 
sents this as his first exception and objection why the judgment of 
the court should be overruled. 

Thereupon the defendant in his own behalf called to the stand 
several witnesses, who testified as to his character for honesty and 
integrity; after which the defendant himself was called as a wit¬ 
ness and testified that he had been engaged in the brokerage busi¬ 
ness in the cities of Washington, D. C., and Alexandria, Virginia, 
for a period of approximately ten years; that he had often bought 
goods from shippers for and on his own account; had sold them on 
speculation, and had received his regular brokerage fee therefor. 
That he uever had been a commission merchant; had no 

29 place of business in the city of Washington, D. C., except an 
office at No. 906 B street, southwest, and that no goods were 

3—1522a 
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displaj'ed or sold at that place. That he had purchased frdul the 
said firm of F. M. Greenough & Co. the car loads of potatoes and 
onions involved in the issues of this cause intending to pay therefor. 
In support in this contention the defendant introduced the follow¬ 
ing bill from the said firm of Greenough & (Jo., showing a sale to 
him, the defendant, of the said car: 


“ F.M. Greenough & Co., Wholesale Dealers in Hay, Oats, Beans, and 

Potatoes in Car Lots. 


Vassar, Mich., Dec. 16,1902. 

“Sold to A. J. Green, Washington, D. C. 

Shipment No. 5853 
Car initials F. G. Ex. 

Car No. 14531. 


483J bu. yellow onions at 70c. $338.45 

Less freight. 75.40 


$263.05 ” 


Also the following freight receipt of the Baltimore and Ohio Rail¬ 
road Company: 

“ Form 244 U. 

Pro. No. 8633. 

Washington, D. C., 12-20,1902. 

“A. J. Green : 

Received in good order from the Baltimore and Ohio Railroad 
Co., the following described property: 

30 “ W. B. 1242 Date 12 /18 Car 14531 Int. F. G. E. To 

Fostona. 

Articles. Weight. Rate. 

Bulk onions... 29,000 

153 

97 

84 437 
3 103 


7 540 

“ Delivered 12-26,1902. 

By TURNBURKE, Clerk. 

C. J. PIARBERRY, Consignee, 
k. D. & S. CO.” 
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As well the following invoice from the same road : 

“ Form 244 U. 

Pro. No. 8633. 

Washington, D. 0., 12/20, 1902. 

“ Mr. A. J. Green : 

“To the Baltimore and Ohio Railroad Co., Dr. 

“ W. B. 1242 Date 12 /18 Car 14531 Int. F. G. E. To Fos- 
tano. 

Articles. Weight. Rate. 

“ Bulk onions. 29000 

153 

27 

84437 

3103 


7540 

Received pavment for the company, 

“ E. J. SHUMATE, Agent.” 

Further, a receipted bill of the Anderson Dray and Storage Co., 
showing payment for assorting and draying the onions in contro¬ 
versy ; which receipted bill is as follows : 

31 “ Washington, D. C., Jan. 5,1902. 

“ Mr. A. J. Green to Anderson Dray and Storage Co., Dr. 

“ B. F. Anderson, Proprietor; Office, North Capitol and D Streets. 


“ To drayage 382 bu. ons. 764 

“ and assorting 130 bu. 520 

“ 130 bu. ons. 130 to Wooster 


$1414 

“ANDERSON DRAY & STORAGE CO. 

“ Paid 1 / 7 1903.” 

And, further, a car service bill touching the same subject and of 
(he same railroad company; which car service bill is as follows; 
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“ Form No. 8. 

Baltimore and Washington Car Service Association. 


“ Bill for Gar Service. 


Wash., D. C., Jan. 29,1903. 
“ Mr. A. J. Green to B. and 0. R. R., Dr. 

“ For car service as per statement below. 

Car. No. Initial. Contents. 

14531 F. G. E. Onions 12/ 22 7 a. S 0 12/22 7 a. 


Arrived. Ordered. Delivered. 
Date. Hour. Date. Hour. Date. Hour. 


Received payment, 


Released. Detained. 
Date. Hour. Days. 

.12 / 31 12 m 5 
“ANDERSON D. 


Amount. 

$5 00 
& S. CO. 


“ E. J. SHUMATE, Agent." 


32 The defendant further testified in his own behalf that on 
or about the 5th day of January, 1903, he met on B street, 
northwest, in the said city of Washington, D. C., a man who came 
to him and introduced himself as F. M. Greenough, of Vassar, 
Michigan; that he invited him, the defendant, to his hotel in the 
said city; that he, the defendant, called on him there, and that, 
after two or three days a bill having been duly presented for the 
onions and potatoes he, the defendant, paid the same, believing that 
he was making payment to F. M. Greenough of the firm of F. M. 
Greenough & Co., of Vassar, Michigan. That when he, the defend¬ 
ant, discovered that he had been duped, he sent, at the request of 
Mr. Daish, a statement of the proceeds from said cars to said Daish, 
and expressed a willingness to again pay for the cars if he could be 
convinced that he had paid the wrong party. 

In his testimony, the defendant also stated that he had sent a 
telegram to the said F. M. Greenough, (a copy of which was not 
retained), offering to purchase the said potatoes, and that that offer 
had been accepted by wire by the said F. M. Greenough, but that 
the telegram of reply had been lost or destroyed by him, the de¬ 
fendant and, therefore, he could not produce the same. 

Whereupon the defendant rested his case, and the Government 
introduced in rebuttal the witness Greenough, who testified that he 
had never received the telegram alleged to have been sent by the 
defendant offering to purchase the said potatoes, nor had witness 
ever sent defendant a telegram agreeing to sell said potatoes to de- 
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feudaut; and that he had never sold or agreed to sell to defendant 
the said potatoes or the said onions. 

33 Whereupon, after argument of counsel, the court charged 
the jury as to the law of embezzlement, and, among other 

things, charged the jury that transactions such as the transactions 
testified to might consist partly of correspondence, or writing, and 
partly of oral exchanges or agreements, and among other things, 
charged the jury substantially as follows: “If you find, from the 
evidence, that the correspondence which has been received in evi¬ 
dence is all the correspondence on the subject and if you further 
find that it constituted the whole of (what transpired between the 
defendant and Greenough & Co. the defendant, was, as a matter of 
law, a commission merchant, and the potatoes and the onions were 
the property of Greenough and Company; aud, if in addition,you 
find present in the case the other elements of embezzlement which 
have been explained to you, it will then be your duty to convict the 
defendant.” 

To which portion of the charge of the court defendant’s counsel 
then and there excepted, and assigns this as hie second exception, 
and objection against the judgment rendered in this case. 

And the court, in the course of its charge, further instructed the 
jury that if they believed that the telegrams testified to by the 
defendant, but not produced, were sent and received as testified to 
by the defendant, then they would be justified in finding that the 
said potatoes were sold to the defendant on his own account and 
were not received by him as a commission merchant. 

^1/ Oy »J* tl* 

/p ^ 

34 That the misconduct of one of the jurors who sat in the 
trial was assigned as one of the grounds in support of the 

motion for a new trial, supported by the affidavit of one Frank D. 
Foster, which said affidavit is as follows: 

“District op Columbia, ss: 

“ I, Frank D. Foster, of the District of Columbia, being duly sworn 
deposes and says that I was a juror in the criminal court No. 

35 1, that sat in the trial of Andrew J. Green, charged with embez¬ 
zlement. That when the jury retired to the jury room and 

before a vote was taken as to the guilt or innocence of the defendant 
a certain member of the jury, by name of Emmett, made a state¬ 
ment to the jury that he had been employed around the market for 
twenty years and had done both brokerage and commission business, 
that he had never heard of the defendant, and that the case as pre¬ 
sented to us showed according to the custom of the market and 
market people that he was a commission agent in this case, and said 
statement influenced me to a certain extent iu reaching a verdict. 

“FRANK D. FOSTER. 
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“Subscribed and sworn to before mo this 2nd day of December, 
A. D. 1904. 


“ EDWARD F. CAVERLY, 

“Notary Public.” 


That said affidavit, on motion of by the attorney for the United 
States was ordered by the presiding justice to be stricken from the 
files; to which said ruling the defendant, by his counsel, then and 
there excepted, aud urges this as his third exception and objection 
against the judgment rendered in this cause. 

And thereupon the defendant prayed the court to sign this his 
bill of exceptions, to have the same force and effect as to each excep¬ 
tion as though the same were set forth in a sepai'ate bill. 

Which is accordingly done, now for then, this 11th day of Feb¬ 
ruary A. D. 1905. 

DAN’L THEW WRIGHT, Justice, [seal.] 


36 Time Extended for Piling Record. 

Supreme Court of the District of Columbia. 

Saturday, February 11,1905. 

The court resumes its session pursuant to adjournment, Mr. Jus¬ 
tice Wright, presiding. 

United States ) 

vs. V No. 23792. Convicted of Embezzlement. 

Andrew J. Green. ) 

Come as well the attorney of the United States as the defendant 
by his attorney F. Edward Mitchell, Esq.; and, thereupon, on mo¬ 
tion of the attorney for the defendant, it is by the court ordered that 
the time for filing the transcript of the record in the Court of Ap¬ 
peals, on the appeal taken in this case, be, and it hereby is extended 
for the period of fifteen (15) days. 


37 Supreme Court of the District of Columbia. 

United States of America, 1 . 

District of Columbia, J ss ' 

I, John R. Young, clerk of the supreme court of the District of 
Columbia, hereby certify the foregoing pages, numbered from 1 to 
36, inclusive, to be a true and correct transcript of the record, as per 
rule 5 of the Court of Appeals of the District of Columbia, in cause 
No. 23,792, criminal, United States vs. Andrew J. Green, as the same 
remains upon the files and of record in said court. 
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In testimony whereof, I hereunto subscribe 
Seal Supreme Court my name and affix the seal of said court, at 
of the District of the city of Washington, in said District, this 
Columbia. 23rd day of February, A. D. 1905. 

JOHN It. YOUNG, Clerk 

Endorsed on cover: District of Columbia supreme court. No. 
1522. Andrew J. Green, appellant, vs. United States. Court of 
Appeals, District of Columbia. Filed Feb. 25, 1905. Henry W. 
Hodges, clerk. 
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Statement of Case. 

The appellant, Andrew J. Green, was indicted under sec¬ 
tion 838 of the Code, as a commission merchant, for the 
embezzlement of $466.24, net proceeds of a sale of two cars, 
one of potatoes and one of onions, the property of P. M. 
Greenough & Co., of Vassar, Michigan. He was tried and 
convicted by a jury on November 4,1904, and, after a motion 
for a new trial was overruled, the appellant was sentenced, 
on December 2,1904, to imprisonment for two years in the 
penitentiary, from which judgment the defendant has prose¬ 
cuted this appeal. 
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Assignment of Errors. 

1. The court erred in not directing a verdict for defendant 
on the conclusion of the case of the Government (Record, 
p. 17). 

2. The court erred in the charge to the jury (Record, 

p. 21). 

3. The court erred in striking from the files and refusing 
to consider the affidavit of the juroi’, Foster, filed in support 
of the motion for a new trial (Record, p. 29). 


ARGUMENT. 

The first two assignments of error contain practically the 
same proposition, and will therefore be treated together. 
The indictment charged appellant as a commission merchant 
with fraudulently converting the proceeds of two cars of 
produce to his own use. We submit that the appellant was 
neither in fact nor in law shown to be such. 

The witness Greenough testified that appellant was known 
to him only by correspondence as a broker (Record, p. 6), 
and had acted as a broker for his firm several years. The 
correspondence in the case bears out this testimony. 

It is shown (Record, p. 7) that the potatoes in controversy 
were shipped to this city without a consignee and to the 
order of the consignor. Appellant’s letter-head on same 
page shows that he held himself out as a broker, and not as 
a commission merchant. That he continued to act as a 
broker is shown by his letter of November 29 (Record, p. 7) 
and his letter of December 6, in which appellant, after 
stating that potatoes are in bad condition and invoice has 
not arrived, says: 




3 


“ I can’t get any one to pay draft on these conditions so 
if you choose to wire back Monday I shall stay by car and 
see you treated square.” 

In same letter he mentions a wire of today of car of onions, 
and asks for confirmation, which would be unnecessary if 
he were a commission merchant. As a further fact showing 
that appellant was not regarded iu fact as a commission mer¬ 
chant, attention is invited to the letter from Greenough & Co. 
(Record, p. 13), dated January 9, 1903, asking for settlement 
on the “ car of potatoes which were turned over to 

YO.U, ALSO CAR OF ONIONS WHICH WAS SHIPPED TO YOU WITH¬ 
OUT draft.” It further appeared on cross-examination that 
it was a custom among brokers to often sell for aud on their 
own account and yet receive the brokerage (Record, p. 15). 
It did not appear that Green had any place of business in 
this city other than au office at 906 B street southwest. 

Therefore we submit that the proof failed absolutely to 
establish the fact that appellant was a commission merchant, 
as charged, aud the court erred in not directing a verdict of 
not guilty, and we submit that the proof at most shows ap¬ 
pellant to be an agent of the firm of Greenough <& Co., and 
therefore amenable, if at all, under section S34 of the Code 
and not under section 838, which reads: 

“Any warehouseman, factor, storage, forwarding or com¬ 
mission merchant * * * who with intent to defraud 

the owner thereof, sells, disposes of, or applies, or converts 
to his own use any property intrusted or consigned to him, 
etc., shall be deemed guilty of embezzlement,” etc. 

If there existed any doubt of the fact that appellant was 
not shown to be a commission merchant on the Government’s 
case his testimony (Record, pp. 17-18) supplies any missing 
link, and the instruction of the trial court was clearly errone¬ 
ous when the justice charged that appellant was a commis¬ 
sion merchant as a matter of law if the jury found that the 
correspondence offered iu evidence is all the correspondence 
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between the parties relating to the transaction (Record, p. 
21). Every person who sells goods on commission is not a 
commission merchant. A commission merchant in this 
jurisdiction has been defined in Abert’s Compilation, p. 345, 
as follows: 

“ Commission merchants shall pay forty dollars annually. 
Every person except commercial agents whose business it 
is as agent for others, to negotiate sales or purchases of goods, 
wares, or merchandise of any kind whatever, * * * 
shall be regarded as a commission merchant. * * * 
Provided, however , that license as commission merchant shall 
not be construed to grant the right * * * to allow said 

merchant, his agent or employee, to solicit orders or offer for 
sale merchandise of any kind whatever by sample or cata¬ 
logue outside of the store of said commission merchant.” 

Because of the fact that a commission merchant has a lien 
on goods consigned to him and an interest in the proceeds 
he is exempt from the general law of embezzlement, and it 
was this fact that caused Congress to pass the act of March 
21,1892 (vol. 2, Nos. 1-9, Sup. R. S. U. S.), punishing frauds 
by commission merchants, and this law is re-enacted by the 
Code, section 838, and the penalty increased. The terms 
factor and commission merchant are synonymous, and is de¬ 
fined to be “ an agent for the sale of goods in his possession or 
consigned to him, * * * and who is to receive a com¬ 

pensation for his services to be paid by the owner or derived 
from the sale of the goods.” 

Ency. Law, vol. 3, p. 317. 

The factor must be a specialist pursuing the particular 
business as a trade. One who undertakes to sell a piece of 
goods out of his line of business is not, therefore, a factor, 
Wharton on Agency, par. 735. 


A broker differs from a factor in this, that he has no pos¬ 
session of the goods he sells for his principal, and conse- 
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quently no lien on them, neither can he sell in his own 
name. 

Story on Agency, par. 34. 

The Supreme Court of the United States has thus defined 
a commission merchant: 

“ Persons who sell goods in their own name, at their own 
store and on commission although from samples, not having 
the goods in their possession, but obtaining possession as soon 
as the sales are made, and delivering or shipping them to 
their customers are commission merchants, as distinguished 
from mere brokers or agents.” 

Slack v. Tucker, 23 Wall., 321. 

which case has been cited with approval in the following : 

Herrlich v. McDonald, 80 Cal., 480. 

Amer. Sugar Co. v. McGee, 96 Ga., 37. 

Sparks v. Flannery Co., 104 Ga., 325. 

Henderson v. Com., 78 Va., 489. 


On the last assignment of error we have only to say that 
the affidavit of the juror, Frank D. Foster (Record, p. 21), 
should have been considered, as it shows that appellant was 
not convicted on the evidence, but upon what one of the jury 
kuew about the commission and brokerage business about 
the market, and his lack of knowledge of defendant. 

We therefore submit Unit for the reasons assigned the 
judgment of the trial court should be reversed and a new 
trial ordered. 

Respectfully submitted, 

F. Edward Mitchell, 

Attorney for Appellant. 
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Statement. 

On January 4,1904, the appellant was indicted fora viola¬ 
tion of section 838 of the Code of the District of Columbia, 
the charge being that as a commission merchant he bad 
embezzled the proceeds of a car-load of potatoes and a car of 
onions entrusted to him for sale (Rec., 1, 2). 

He pleaded not guilty, was tried and convicted, and on 
December 2, 1904, was sentenced to imprisonment in the 
penitentiary for the period of two years (Rec., 3-5). 

From this judgment he has appealed to this court. 

From the evidence at the trial it appeared that the firm 
of F. M. Greenough and Company, merchants at Vassar, 
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Michigan, had for several years sold goods through the de¬ 
fendant as a broker, the goods being shipped direct to the 
consignees, and the defendant receiving a brokerage on each 
car (Rec., 6). 

That in November, 1902,Greenough and Company shipped 
a car-load of potatoes to themselves at Washington; that on 
November 25 they wired defendant to sell the same at sixty 
cents (7), and on the same day drew a draft on defendant, 
with bill of lading attached, for the cost of the car, and by 
letter directed defendant to have his customer pay the draft 
and to remit the balance (9,10), and in this letter was in¬ 
closed an invoice (7,10). 

November 29 defendant replied to the telegram that the 
car had arrived, that he was unable to obtain sixty cents for 
the potatoes, and he requested that the bill of lading be sent 
him, stating that with it he could sell to better advantage 

(7). 

On December 3 Green acknowledged receipt of Greenough’s 
letter, but stated that he had not received the invoice, and 
that he was informed by the bank that they returned the 
draft. He concluded: 

“If you had mailed me bill of lading direct would 
save all this trouble and expense.” 

On the same day appellant wired that he could sell the 
potatoes if he could obtain them before noon on the follow¬ 
ing day, and asked Greenough and Company to wire the 
railroad to deliver the car (7, 8). On December 4 Green¬ 
ough and Company telegraphed the railroad company to 
deliver the car to Green without the bill of lading. On the 
same day they wrote defendant of their action (8). 

On the next day Green wired that the railroad company 
refused to deliver without the bill of lading, and asking 
Greenough to wire the bank to deliver bill of lading without 
payment of draft. On the next day Greenough wired de- 




3 


fendant to get the bill of lading without paying the draft 
(8, 9). 

On the same day defendant wrote that the potatoes were 
in bad condition; that he had received no invoice, aud 
could not procure a purchaser to pay the draft under those 
conditions (9). 

The potatoes were delivered to Green on December 8, and 
Green sold them, delivered them to the purchaser (17), and 
collected the proceeds less the freight and demurrage (11). 

On December 6 appellant telegraphed Greenough and 
Company that he had sold on their behalf a car-load of 
onions to one Ward, and on December 12 the car was 
shipped to appellant. On December 23 appellant wired 
that the onions were frozen, and asked if he should sell at 
the best price. Greenough and Company replied to do the 
best he could, aud confirmed their telegram by letter (13). 

By letter of December 19 Greenough and Company di¬ 
rected appellant to collect from purchaser of onions and 
remit to them (13). 

The onions were delivered to appellant on December 26 
by the railroad company (11), and he had them picked and 
hauled to different dealers throughout the city, to whom he 
had sold them (17). 

Due demand was made on appellant for settlement. 

Upon the conclusion of the Government’s case the appel¬ 
lant moved for a verdict of not guilty on the ground that 
the evidence did not show that he was a commission mer¬ 
chant. The court denied this motion, and this ruling con¬ 
stitutes the first assignment of error (17). 

Thereupon appellant, after introducing character evi¬ 
dence, himself testified that he had never been a commission 
merchant, but had been engaged in the brokerage business 
for ten years ; that he had only an office in Washington, at 
which no goods were ever displayed or sold. He also testi¬ 
fied that he had purchased the potatoes and onions from 
Greenough and Company, intending to pay for them, and he 
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referred to a telegram to Greenough and a reply by which 
the contract of sale was made, but these telegrams were not 
produced in evidence (19, 20). 

In rebuttal F. M. Greenough testified that he had never sold 
either the potatoes or onions to appellant, and had not re¬ 
received or sent the telegram described by the latter 
( 20 , 21 ). 

The court instructed the jury that upon the correspond¬ 
ence introduced, if that was the whole of the transaction, 
the appellant was in law a commission merchant. This 
portion of the charge forms the second assignment of error. 

The remaining error assigned is the refusal of the court to 
grant a new trial (21, 22). 


ARGUMENT. 

1. The appellant by introducing evidence on his own be¬ 
half waived his exception to the refusal of the court to direct 
a verdict of not guilty. 

Accident Ins. Go. v. Craudal, 120 U. S., 527. 

2. The evidence shows that the appellant was a commis¬ 
sion merchant. 

Under this assignment of error is involved the correctness 
of the following part of the charge : 

“If you find, from the evidence, that the correspond¬ 
ence which has been received in evidence is all the cor¬ 
respondence on the subject and if you further find that 
it constituted the whole of what transpired between 
the defendant and Greenough and Company, the de¬ 
fendant was, as a matter of law, a commission mer¬ 
chant, and the potatoes and onions were the property 
of Greenough and Company.” 

o. However, this question cannot properly be raised upon 
the present record, because the bill of exceptions does not 
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purport to contain all of the correspondence which was re¬ 
ceived in evidence. 

Said this court in a very recent case: 

“ It is elementary law that, in order that an appel¬ 
late tribunal may pass intelligently upon the ruling 
of a trial court, the record must give and purport to 
give the substance of all the testimony bearing on 
such ruling." 

Klopfer v. D. C., 33 W. L. R, 153. 


See also— 

Rockwell v. Capital Traction Co., No. 1433, decided 
this terra. 

Citing— 

U. S. v. Copper Queen Mining Co., 185 U. S., 495, 497. 

b. But the correspondence which is contained in the bill 
of exceptions shows that the appellant was a commission 
merchant. 

As to the potatoes, the evidence showed that the car was 
shipped by Greenough and Company to Washington, billed 
to themselves; that on November 25 the bill of lading, with 
draft attached, was sent to Riggs & Company, bankers, and 
appellant was directed to sell the potatoes, have his customer 
pay the draft and obtain the bill of lading, and pay 
whatever difference there should be to appellant, who was 
to deduct expenses and remit the balance; that appellant 
reported difficulty in selling the potatoes without the bill of 
lading, and made numerous requests that it be sent to him 
without payment of the draft. This was finally done, and 
on December 8 appellant received the potatoes from the rail¬ 
road company, sold them, and collected the purchase price. 

The onions were shipped and the bill of lading sent direct 
to appellant. When the onions arrived he reported that 
they were frozen, and was directed to sell them as best he 
could. He received the onions from the railroad company 
and had them hauled to a warehouse, where they were 
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picked and whence they were hauled to various dealers 
throughout the city to whom he sold them. 

Mr. Justice Story, in his work on Agency, says: 

“ Sec. 33. A factor is commonly said to be an agent 
employed to sell goods or merchandise consigned or 
delivered to him by or for his principal for compen¬ 
sation, commonly called factorage or commission. 
Hence he is often called a commission merchant or 
consignee. * * * 

“Sec. 34. A factor differs from a broker in some 
important particulars. A factor may buy and sell in 
his own name, as well as in the name of his principal. 
A broker is always bound to buy and sell in the 
name of his principal. A factor is entrusted with 
the possession, management, control and disposal of 
the goods bought or sold, and has a special property 
in them, and a lien on them, A broker, on the con¬ 
trary, usually has no such possession, management, 
control or disposal of the goods, and no such special 
property or lien.” 

This definition has been quoted in the cases and the later 
text books and adopted as correct. 

See 12 Enc. Law (2d ed.), 628, where the cases are 

cited. 

Story’s definition is recognized in section 838 of the Code 
under which this indictment was found. 

“Any warehouseman, factor, storage, forwarding or 
commission merchant, * * * who, with intent 

to defraud the owner thereof, sells, disposes of, or 
applies or converts to his own use any property en¬ 
trusted or consigned to him, or the proceeds or profits 
of any sale of such property, shall be deemed guilty 
of embezzlement.” 

In the case of Slack v. Tucker, 23 Wall., 321, 330, the Su¬ 
preme Court said: 

“ The difference between a factor or commission 
merchant and a broker*, is stated by all the books to be 
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this: a factor may buy and sell in his own name, and 
he has the goods in his possession; while a broker, as 
such, cannot ordinarily buy or sell in his own name, 
and has no possession of the goods sold. 

“ The plaintiffs made the sales themselves, in their 
own names, at their own store, and on commission, 
and had possession of the goods as soon as the sales 
were made, and delivered or shipped them to their 
customers. This course of business clearly constituted 
them commission merchants as contradistinguished 
from mere brokers or agents.” 

The onions were shipped to and received by appellant, and 
he was directed to sell them to the best advantage, being 
thereby, in the language of Story, “ entrusted with the pos¬ 
session, management, control, and disposal of the goods,” 
and he sold them in his own name. Asa broker he was 
absolutely without right or authority to do any of these acts. 
As a commission merchant they were not only lawful, but 
they were in the usual or customary course of business. 

The same may be said of the potatoes. True, they were 
not consigned to appellant, but they were delivered to him 
by the railroad before any sale was made by him, and he 
thereupon sold them in his own name. Appellant’s every 
act, with both the potatoes and onions, was the act of a com¬ 
mission merchant. 

Appellant’s contention that he was only a broker or agent 
seems to be based upon the fact that the goods were not de¬ 
livered to his office or store. He did, however, have the 
actual possession of the goods through the drayage com¬ 
pany which he employed to haul them ; but even this was 
not necessary. 

“ It has been held that one need not have the actual 
possession of the goods to render him a factor; it is 
sufficient for him to have the invoices and bills of 
lading representing the goods, so that he has the 
power to acquire and deliver possession to the pur- 
chaser ^ 

12 Enc. Law (20th ed.), 630. 
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In Slack v. Tucker, 23 Wall., 323, supra , much of the goods 
sold by the commission merchants was shipped direct to the 
purchaser. 

Nor is there anything in appellant’s contention that he 
cannot be a commission merchant as to this transaction if 
he were only a broker ordinarily. 

In Standard Sugar Refinery v. Dayton, 70 N. Y. 486, de¬ 
fendant, a sugar broker, represented to plaintiff that he had 
made sales of sugar upon certain terms, and induced plain¬ 
tiff to ship the sugars to the purchasers, and to send invoices 
and bills of lading to him, he undertaking to collect and 
pay over the proceeds of sales. Defendant had in fact made 
the sales on different terms. He made out new invoices 
in his firm name, collected the proceeds, and refused to turn 
them over. It was held that the transaction was, in effect 
the same as if plaintiff had intrusted defendant with the 
possession of the sugars, and that he occupied the position, 
of factor, and not of broker. 

Appellant relies on the definition of commission merchant 
giveu by the old Legislative Assembly of this District. (See 
Abert’s Compilation, 345.) That act provided for a tax on 
commission merchants and for a different tax on brokers 
under the name of commercial agents ( ib 344). But Con¬ 
gress by the act of July 1,1902 (32 Stat., 623), section 7, para¬ 
graph 9, defines a commission merchant as “ every person, 
firm or corporation that acts as agent for others in negotiat¬ 
ing sales or purchases of goods,” etc. This definition would 
include the broker and commercial agent, and such seems to 
have been the intention of Congress, for the act makes no 
other provision for a tax on them. Beyond question, the 
appellant comes within this definition. 

3. The last assignment of error is to the action of the court 
in striking from the files an affidavit made by a juror in 
support of the motion for a new trial. 
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a. This action was necessarily involved in the denial of 
that motion, and that denial being entirely within the dis¬ 
cretion of the trial court, this court cannot consider its cor¬ 
rectness. 

West v. U. S., 20 App. Oas. D. 0., 351. 

b. However, the action of the trial court in rejecting the 
affidavit was correct. 

The law upon this subject is laid down in 2 Thompson on 
Trials, section 261S, as follows: 

“ Upon grounds of public polic}', courts have almost 
universally agreed upon the rule that no affidavit, 
deposition or other sworn statement of a juror will be 
received to impeach the verdict.” 

The following are cases in which the courts refused to re¬ 
ceive affidavits from jurors that they were influenced in their 
verdict by information given in the jury-room by other 
jurors: 

Price v. Warren, 1 Hen. & M., 385. 

Wright v. Telegraph Co., 20 Iowa, 195, 210. 

Cook v. Castner, 9 Cush., 266. 

The last case was a suit to rescind a purchase of a ship be¬ 
cause of its unsoundness. New trial was moved for on the 
ground of misconduct of one of the jurors. Shaw, C. J., said : 

“As to the juror, the offer of plaintiffs was only to 
show what took place in the jury-room at the time 
the jury were in deliberation on their verdict. It was 
that the juror stated that he had examined the vessel 
before the trial, that he was of the opinion that she 
was very rotten, and so stated to the rest of the jury. 

“ We think the judge was right in rejecting the evi¬ 
dence of the alleged partiality and misconduct of a 
juror in the jury-room by the testimony of the juror 
himself or of the other jurors. It is a rule founded 
upon obvious considerations of public policy, and it 
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is important that it should be adhered to and not 
broken in upon to afford relief in supposed hard cases. 

“A verdict, as the name imports (veredictum) is 
taken in theory of law to be absolute truth, and it is 
important that it should be so regarded. All com¬ 
munications among the jurors are absolutely confi¬ 
dential ; they are intended to be secret, and it is best 
they should remain so. It is very probable, indeed 
it is inevitable that many things should be said and 
views expressed by individual jurors which, not only 
have no influence on others, but which they them¬ 
selves do not ultimately adhere to and act upon.” 

This case was affirmed in Com. v. White, 147 Mass., 76, 
and was quoted with approval by Gray, J., in Woodward v. 
Leavitt, 107 Mass., 463, which case in turn was cited and ap¬ 
proved in Mattox v. U. S., 146 U. S., 149. 

In Pelzer v. Ins. Oo., 71 Fed., 830, it is said by Siraonton, 
circuit judge: 

“None of the cases permit a juror to impeach a 
verdict because of his own misconduct or that of other 
jurors in the jury-room.” 

c. The misconduct alleged in the case at bar was not such 
as to prejudice the rights of appellaut, and therefore he was 
not entitled to a new trial. 

U. S. v. Reid, 12 How., 361. 

The statement of the juror was that he had been engaged 
around the market for many years in brokerage and com¬ 
mission business, that he had not heard of defendant, and 
that the evidence showed defendant was in the particular 
case a commission agent. 

This was no more than a statement that the charge of the 
trial court upon the subject was correct, and, however dis. 
tasteful to appellant might be this accord between the court 
and a juror upon the law, it cannot be said that it preju¬ 
diced the defendant. 
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The same is true of the statement that the juror had never 
heard of appellant. 

See— 

Taylor v. State, 52 Miss., 85, 87. 

Austin v. State, 42 Tex., 355, 357. 

In McKain v. Love, 2 Hill (S. 0.), 506, while the jury 
were in consultation, inquiry was made as to the character 
of a witness, and one juror stated ho had heard that she was 
the kept mistress of plaintiff; the court refused a new trial, 
stating that the jury must in some degree act on their own 
knowledge of the parties and their witnesses. 

Morgan H. Beach, 

United States Attorney for the 

District of Columbia . 

J. S. Easby-Smith, 

Jksse C. Adkins, 

Assistant United States Attorneys. 



